4(i)

TCP/11/16(471)

TCP/11/16(471) — 16/01937/FLL — Erection of a
dwellinghouse (in retrospect) , Hillview, Kinloch,
Blairgowrie, PH10 6SD

INDEX

(a) Papers submitted by the Applicant (Pages 13-90)

(b) Decision Notice (Pages 29-30)
Report of Handling (Pages 31-42)

Reference Documents (Pages 93-103)

(c) Representations (Pages 105-128)

11




12



4(i)(a)

TCP/11/16(471)

TCP/11/16(471) — 16/01937/FLL — Erection of a
dwellinghouse (in retrospect) , Hillview, Kinloch,
Blairgowrie, PH10 6SD

PAPERS SUBMITTED
BY THE
APPLICANT

13




14



PERTH &
KINR (S5

COURGIL

Pullar House 35 Kinnoull Street Perth PH1 5GD Tel: 01738 475300 Fax: 01738 475310 Email: onlineapps@pkc.gov.uk

Applications cannot be validated until all the necessary documentation has been submitted and the required fee has been paid.
Thank you for completing this application form:
ONLINE REFERENCE 100041649-001

The online reference is the unique reference for your online form only. The Planning Authority will allocate an Application Number when
your form is validated. Please quote this reference if you need to contact the planning Authority about this application.

Applicant or Agent Details

Are you an applicant or an agent? * (An agent is an architect, consultant or someone else acting
on behalf of the applicant in connection with this application) D Applicant Agent

Agent Details

Please enter Agent details

Company/Organisation: Seath Planning Consultancy Ltd

Ref. Number: You must enter a Building Name or Number, or both: *
First Name: * ALAN Building Name:
Last Name: * SEATH Building Number: 88
Telephone Number: * 07731690473 '(ASdt?:Z?)S:J Scott Road
Extension Number: Address 2:
Mobile Number: Town/City: * Glenrothes
Fax Number: Country: * Scotland
Postcode: * KY6 1AE
Email Address: * a_seath@sky.com

Is the applicant an individual or an organisation/corporate entity? *

D Individual Organisation/Corporate entity

Page 1 of 5
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Applicant Details

Please enter Applicant details

Title: Mr You must enter a Building Name or Number, or both: *
Other Title: Building Name: Hillview
First Name: * George Building Number:

Last Name: * Burke (AS(;'t?eree?)S: *1 Kinloch
Company/Organisation Appellant Address 2:

Telephone Number: * Town/City: * Blairgowrie
Extension Number: Country: * Scotland
Mobile Number: Postcode: * PH106SD
Fax Number:

Email Address: *

Site Address Details

Planning Authority: Perth and Kinross Council

Full postal address of the site (including postcode where available):

Address 1:

Address 2:

Address 3:

Address 4:

Address 5:

Town/City/Settlement:

Post Code:

Please identify/describe the location of the site or sites

Northing 744943 Easting 314477
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Description of Proposal

Please provide a description of your proposal to which your review relates. The description should be the same as given in the
application form, or as amended with the agreement of the planning authority: *
(Max 500 characters)

Change of use of from existing agricultural shed to a 3 bedroom dwelling [changed by the planning authority to "Erection of a
dwellinghouse (in retrospect)" without agreement of the Appellant]

Type of Application

What type of application did you submit to the planning authority? *

Application for planning permission (including householder application but excluding application to work minerals).
D Application for planning permission in principle.
D Further application.

|:| Application for approval of matters specified in conditions.

What does your review relate to? *

Refusal Notice.

D Grant of permission with Conditions imposed.

|:| No decision reached within the prescribed period (two months after validation date or any agreed extension) — deemed refusal.

Statement of reasons for seeking review

You must state in full, why you are a seeking a review of the planning authority’s decision (or failure to make a decision). Your statement
must set out all matters you consider require to be taken into account in determining your review. If necessary this can be provided as a
separate document in the ‘Supporting Documents’ section: * (Max 500 characters)

Note: you are unlikely to have a further opportunity to add to your statement of appeal at a later date, so it is essential that you produce
all of the information you want the decision-maker to take into account.

You should not however raise any new matter which was not before the planning authority at the time it decided your application (or at
the time expiry of the period of determination), unless you can demonstrate that the new matter could not have been raised before that
time or that it not being raised before that time is a consequence of exceptional circumstances.

See supporting statement

Have you raised any matters which were not before the appointed officer at the time the D Yes No
Determination on your application was made? *

If yes, you should explain in the box below, why you are raising the new matter, why it was not raised with the appointed officer before
your application was determined and why you consider it should be considered in your review: * (Max 500 characters)

Page 3 of 5
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Please provide a list of all supporting documents, materials and evidence which you wish to submit with your notice of review and intend
to rely on in support of your review. You can attach these documents electronically later in the process: * (Max 500 characters)

See Appendix 1 in supporting statement

Application Details

Please provide details of the application and decision.

What is the application reference number? * 16/01937/FLL
What date was the application submitted to the planning authority? * 14/11/2016
What date was the decision issued by the planning authority? * 24/02/2017

Review Procedure

The Local Review Body will decide on the procedure to be used to determine your review and may at any time during the review
process require that further information or representations be made to enable them to determine the review. Further information may be
required by one or a combination of procedures, such as: written submissions; the holding of one or more hearing sessions and/or
inspecting the land which is the subject of the review case.

Can this review continue to a conclusion, in your opinion, based on a review of the relevant information provided by yourself and other
parties only, without any further procedures? For example, written submission, hearing session, site inspection. *

|:| Yes No

Please indicate what procedure (or combination of procedures) you think is most appropriate for the handling of your review. You may
select more than one option if you wish the review to be a combination of procedures.

Please select a further procedure *

Holding one or more hearing sessions on specific matters

Please explain in detail in your own words why this further procedure is required and the matters set out in your statement of appeal it
will deal with? (Max 500 characters)

The handling of the planning application is the subject of a complaint. The Appellant and his representatives would wish to have
the opportunity to explain all the circumstances and for the LRB to visit the site (see statement and document 1.4)

In the event that the Local Review Body appointed to consider your application decides to inspect the site, in your opinion:

Can the site be clearly seen from a road or public land? * |:| Yes No
Is it possible for the site to be accessed safely and without barriers to entry? * Yes D No

If there are reasons why you think the local Review Body would be unable to undertake an unaccompanied site inspection, please
explain here. (Max 500 characters)

No

Page 4 of 5
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Checklist — Application for Notice of Review

Please complete the following checklist to make sure you have provided all the necessary information in support of your appeal. Failure
to submit all this information may result in your appeal being deemed invalid.

Have you provided the name and address of the applicant?. * Yes |:| No

Have you provided the date and reference number of the application which is the subject of this Yes D No

review? *

If you are the agent, acting on behalf of the applicant, have you provided details of your name Yes D No D N/A

and address and indicated whether any notice or correspondence required in connection with the
review should be sent to you or the applicant? *

Have you provided a statement setting out your reasons for requiring a review and by what Yes D No
procedure (or combination of procedures) you wish the review to be conducted? *

Note: You must state, in full, why you are seeking a review on your application. Your statement must set out all matters you consider
require to be taken into account in determining your review. You may not have a further opportunity to add to your statement of review
at a later date. It is therefore essential that you submit with your notice of review, all necessary information and evidence that you rely
on and wish the Local Review Body to consider as part of your review.

Please attach a copy of all documents, material and evidence which you intend to rely on Yes |:| No
(e.g. plans and Drawings) which are now the subject of this review *

Note: Where the review relates to a further application e.g. renewal of planning permission or modification, variation or removal of a
planning condition or where it relates to an application for approval of matters specified in conditions, it is advisable to provide the
application reference number, approved plans and decision notice (if any) from the earlier consent.

Declare — Notice of Review
1/We the applicant/agent certify that this is an application for review on the grounds stated.
Declaration Name: Mr ALAN SEATH

Declaration Date: 19/05/2017

Page 5 of 5
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APPEAL AGAINST REFUSAL OF PLANNING
PERMISSION (REF: 16/01937/FLL)
ON BEHALF OF GEORGE BURKE

36893415v4
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APPEAL AGAINST REFUSAL OF PLANNING PERMISSION (REF: 16/01937/FLL)

e There are sound planning reasons for granting this planning appeal for erection of a dwellinghouse

(in retrospect).

e This is an exceptional case because (1) due to an unfortunate set of circumstances Mr Burke had
understood that the building and use of it as his home was acceptable to the Council; (2) if this appeal is
refused Mr Burke will suffer significant economic hardship and be rendered homeless — the personal
circumstances of the appellant are a material consideration in making this decision; (3) there are no

objections — indeed, the only representations received support the development.

e The Supreme Court has previously confirmed that there will be circumstances when it is
appropriate to grant planning permission contrary to the development plan — the present circumstances

relating to Mr Burke’s home are sufficient justification for the LRB to take this approach.

e Granting planning permission for Mr Burke’s home would not operate as a precedent or
justification for other new build homes in rural locations: there is no concept of binding precedents in the

planning system and, in any case, the facts of the present appeal are pretty unique.

¢ Perth and Kinross Council has made clear that the building at this location is acceptable — through
prior approval of the agricultural building. It follows that the dispute in this appeal is a narrow one — it is

focused upon use as a dwelling house by Mr Burke and his family.

¢ In planning terms, residential use of a building in this location is acceptable — it sits within an
existing cluster of dwellings with suitable access and no outstanding technical objections (as confirmed by
the Report of Handling).

e ltis very easy to talk about planning principles and planning policy but fundamentally this appeal is
about whether or not Mr Burke and his family can continue to live in the building which has become their

home.

e If this appeal is refused, Mr Burke and his family will lose their home; they have no other property

to go to and limited means by which to secure any such alternative accommodation.

¢ As members of the Gypsy Traveller community, the Council was and continues to be under a duty
to ensure that Mr Burke and his family are treated in a manner to ensure equality of opportunity. The
Council’s inconsistent actions and communications have prejudiced Mr Burke and contributed, at least in

part, to the circumstances he now finds himself in.

¢ Understandably the uncertainty of the outcome of this appeal has already had a detrimental impact

on the health of Mr Burke and his family for which they are receiving ongoing medical care and treatment.

36893415v4
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Introduction

1.1 This is an appeal by Mr George Burke against refusal for an application for planning permission
(ref: 16/01937/FUL) for erection of a dwellinghouse (in retrospect) at Hillview, Kinloch, Blairgowrie
PH10 6SD.

1.2 Mr Burke and his family live in the property — it is their only residence — and have done so since
September 2016.

1.3 The documents submitted in support of this appeal are set out in Appendix 1.

2 Background

2.1 In April 2012, the Council granted prior approval for the erection of an agricultural building at the
application/appeal site under application reference 12/00544/PN.

2.2 The agricultural building was erected a short distance (approximately 4 metres) from the approved
position within the application site. This is a very minor deviation from the approved position in the
context of the site.

2.3 In good faith, Mr Burke erected the building at this position to minimise the visual impact of the
development and to maximise parking and turning space in front of the building.

2.4 A building warrant and completion certificate were issued by the Council’s Building Control Team
to cover all related works.

2.5 Mr Burke and his family moved into the property in September 2016. He then submitted a planning
application for change of use from an agricultural building to a dwellinghouse (in retrospect) to
regularise this residential use at the request of the Council.

2.6 Subsequently, in November 2016, the case officer for the application, John Williamson, asked Mr
Burke to alter the description of the 2016 Application from “change of use” to “erection of a
dwelling” on the basis that the building is not authorised.

2.7 Mr Burke did not consent to this change and asked that the application proceed as submitted;
notwithstanding the development description was altered by the planning officer in January 2017.

2.8 The application was then refused by the planning officer on 24 February 2017 on the grounds that
it is contrary to the Perth and Kinross Local Development Plan 2014.

3 Grounds of Appeal

3.1 This appeal requires to be determined in accordance with the development plan unless material
considerations indicate otherwise.

3.2 The material considerations that are critical in this appeal are:

36893415v4

23



3.21 The planning history of the site and the application/appeal; and
3.2.2 The personal circumstances of the appellant and his family.
3.3 Together these factors are sufficiently material that they can and should be regarded by the LRB

as necessary justification to depart from the rigid policy position of the development plan.

4 Exceptional circumstances justify granting this appeal

4.1 The planning history of the development and Mr Burke’s interaction with various personnel and

departments at the Council during this time demonstrate why he reasonably believed the Council

was accepting of him occupying the building as his home:

411

417

36893415v4

The Council accepted that built development in principle at the appeal site is
acceptable — an agricultural building was approved under prior notification on 3 April
2012.

The agricultural building approved was 465 sq m in area and incorporated kitchen and
toilet facilities — its capability for future conversion to a dwelling was clear yet the
Council were content for construction to go ahead and placed no restrictions on the

development.

The agricultural building was erected approximately 4 metres [not 10 metres as stated
by the planning officer] from its approved location. In good faith, Mr Burke erected the
building at this position to minimise the visual impact of the development and to

maximise parking and turning space in front of the building.

Officers from the Council’s planning and enforcement teams have previously advised
Mr Burke that the actual position of the building, relative to the approved position, was
not significant and so the Council did not require to take any enforcement action in
relation to the matter. This position is acknowledged in the Council’'s Report of

Handling at page 3.

During the construction period, planning and enforcement officers visited the site on
approximately 8 occasions [4 by Building Standards, 3 by the Enforcement Officer and
1 by the Planning Officer], inspecting closely the progress and standard of works. At
no point was any objection made regarding the works being carried up, or any related

follow-up correspondence received from the Council.

The Council issued a building warrant (22 December 2015) and subsequently a

completion certificate (12 January 2016) for the building as constructed.

The Council also sought, and Mr Burke has been paying Council Tax for the property
since 8 November 2016 (for the period from 12 September 2016 to 31 March 2017 -
£911.45).

24



4.2

4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

4

Cumulatively, these actions indicate an awareness and acceptance by the Council as a corporate

body of the use of the building as a domestic residence.

Mr Burke quite reasonably placed reliance on the earlier advice of the planning and enforcement
officers, and the Council’s actions in terms of issuing building control sign off and seeking payment

of Council Tax, when he and his family moved into the property in September 2016.

He then submitted the present application for change of use to a residential dwelling, motivated by
a desire to formalise what he believed to be the Council’s acceptance of his use and occupation of

the building in planning terms.

Relative weight of factors in this appeal

It is acknowledged in the Report of Handling: ‘the view taken at the time was that it was not in the
public interest to pursue formal enforcement action as there was considered to be limited planning

harm in the revised location given the use of the building for agricultural purposes.’

It is clear that is use of the building, rather than the structure, that underpins the Council’s refusal

of the application.

Yet the residential use is acceptable in planning terms notwithstanding the Council’s policies that

limit new housing development in the countryside and other rural locations. The development is:

4.8.1 Situated within an existing cluster of residential dwellings so as not to be isolated;

4.8.2 Serviced by suitable access;

4.8.3 Surrounded be adequate amenity space and enjoys a south-facing aspect;

484 It has also reduced the need for retaining walls near the sloped land on which it is
built;

4.8.5 The suitability of the development and its use as a dwelling is confirmed by the

fact that there are no outstanding technical objections in the Report of Handling.

Neither have there been any neighbour objections; indeed, of the two letters of
representation received from third parties, the letters support the development
due to the improvement to the visual amenity of the area (as per page 6 of the
Report of Handling).

In this appeal, planning policy has the potential to operate as a blunt instrument so as to overlook

that at stake in this appeal is a family’s home and security.

The Supreme Court has previously confirmed that in certain circumstances it will be appropriate to

grant planning permission contrary to the development plan.

In Tesco Stores Ltd v. Dundee City Council [2012] UKSC 13, Lord Reed stated:

36893415v4

25



4111 ‘The development plan is a carefully drafted and considered statement of policy,
published in order to inform the public of the approach which will be followed by
planning authorities in decision-making unless there is good reason to depart from

it . [para 18]

4.12 His Lordship further remarked:

4121 ‘As has often been observed, development plans are full of broad statements of
policy, many of which may be mutually irreconcilable, so that in a particular case
one must give way to another. In addition, many of the provisions of development
plans are framed in language whose application to a given set of facts requires the
exercise of judgment'. [para 19]

4.13 In the present appeal, the circumstances that justify granting planning permission even if the LRB
finds that the development is contrary to policy are:

4.13.1 The Council’s acceptance of the structure at this location, as evidenced by their
prior approval of the agricultural building.

4.13.2 The acceptance of residential use at this location, as emphasised by the factors
set out at para 4.8 above.

4.13.3 Mr Burke’s reliance, rightly or wrongly, on the indications from the Council (no
enforcement proceedings taken following deviation from prior approval;
collection of Council Tax etc) that his development and use as a dwelling was
acceptable.

4.13.4 The implications of a refusal — Mr Burke and his family would be left homeless.

4.14 Neither is there a danger that granting this appeal would somehow act as a justification for building
homes in rural locations within Perth and Kinross Council area going forward. To be clear, there is
no concept of binding precedents in the planning system so that every decision is made according
to the individual facts and circumstances of each case against the relevant policy backdrop.

4.15 As the structure has already been erected, to the extent that this causes any harm, this harm has
occurred. Even if the LRB is minded to refuse this appeal, the structure will not be removed
because it was approved by the Council as an agricultural building.

4.16 Accordingly, while technically this appeal is about whether planning permission for a dwelling
house should be granted, in practical terms the consideration is really about the acceptability of the
use (as set out at para 4.8.) above on account of the structure remaining in place whether this
appeal is granted or refused.

36893415v4
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417

5.1

52

53

54

5.5

5.6

5.7

The facts of the present appeal are pretty unique and it is our position that they amount to the
‘good reasons’ that the Supreme Court identified as being necessary to support a decision
contrary to a development plan, particularly when the long-term implications of the outcome of this

appeal are considered.
Other material considerations

The personal circumstances of an applicant can be a material consideration so that it is relevant to

take account of them in determining a planning application.

Mr Burke and his family are members of the Gypsy Traveller community'. Accordingly the Council
and its staff are under a duty, in terms of the Equality Act 2010, to eliminate discrimination,
advance equality of opportunity and foster good relations between people with a protected

characteristic and people without.

In respect of Mr Burke’s application, the planning, enforcement and building control departments
have displayed a distinct lack of joined-up advice — on the one hand issuing building control
documents to verify completion of the development and collecting Council Tax following Mr
Burke’s residential use of the property; only then to refuse the planning application when Mr Burke
sought to regularise the use of the property as a dwellinghouse. A separate letter of complaint has
been made to the Council regarding this issue — the letter submitted is included with the supported

documents.

Rightly or wrongly, Mr Burke relied on the Council’s previous actions and verbal discussions with
planning and enforcement officers referred to at para 4.1.5 above. Mr Burke has confirmed that all
of the officers that visited the site on 8 separate occasions were aware that the building was being

constructed so as to form a house, as evidenced by the building control documentation.

It was incumbent on the Council to act and communicate with Mr Burke in a sufficiently clear and
consistent manner so that he was fully aware of the Council’'s overall position regarding the

development. This duty was heightened on account of Mr Burke’s status as Gypsy Traveller.

In a further example of mismanagement, during the weeks prior to determination of the application,
Mr Burke’s agent contacted the case officer on more than one occasion to arrange a meeting to
discuss matters (which requests were also supported by a local councillor) only for these to be

declined by the case officer and a refusal notice issued directly.

As a result of the Council’s inconsistency as an administration, Mr Burke has suffered significant

prejudice so that he is now at risk of losing his home.

! Scottish Government guidance indicates that a member of the gypsy traveller community retains this
protected status following any move by them into settled/permanent accommodation — see para 18,
http://www.gov.scot/Publications/2017/04/6796/2

36893415v4
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5.8 Understandably the uncertainty and implications surrounding the potential outcomes of this appeal
have caused Mr Burke and his family significant distress and worry. Indeed both Mr Burke and his
wife have been prescribed medication for high blood pressure and stress.

5.9 When this appeal is considered by LRB members, we would wish to emphasise the requirements
and guidance set out for councillors in Gypsy/Travellers and the Scottish Planning System — A
Guide for Elected Members, and in particular:

510 Taken as a whole, the Code of Conduct requires Elected Members to not engage in or
encourage racist or discriminatory behaviour and opinions, and also to challenge these where
they exist and work to promote positive community relations. Elected Members have the
power to make a positive difference to the lives of Gypsy/Travellers and enhance community
relations through constructive engagement in planning for Gypsy/Traveller accommodation.
[Page 24]

6 Further Procedure

6.1 The applicant suggests that it would be appropriate for the Local Review Body to visit the
application site, to allow for consideration of the development and the suitability of residential use
in context.

7 Conclusion

71 Accordingly, this appeal should be allowed and planning permission granted.

APPENDIX 1

1.1 Decision Notice — 24 February 2017

1.2 Report of Handling

1.3 12/00544/PN — Floor Plan/Elevations

1.4 Letter of complaint to Perth and Kinross Council on behalf of Mr Burke — 14 March 2017

15 Gypsy/Travellers and the Scottish Planning System — A Guide for Elected Members

36893415v4
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PERTH AND KINROSS COUNCIL

Pullar House

35 Kinnoull Street
PERTH

PH1 5GD

TOWN AND COUNTRY PLANNING (SCOTLAND) ACT

Application Number: 16/01937/FLL

| am directed by the Planning Authority under the Town and Country Planning
(Scotland) Acts currently in force, to refuse your application registered on 14th
November 2016 for permission for Erection of a dwellinghouse (in retrospect)
Hillview Kinloch Blairgowrie PH10 6SD for the reasons undernoted.

Interim Head of Planning
Reasons for Refusal

The proposal is contrary to Policy RD3 of the Local Development Plan 2014
and the Council's Housing in the Countryside Guide 2012, which is limited to
category 3 - economic need and category 5 - conversions and replacements in
the Lunan Valley Catchment Area. No economic need for the house has been
identified as required by category 3 and the building is not of traditional
character, has not been in place for a number of years and no evidence has
been submitted that the agricultural building is now redundant as required by
category 5.
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Justification

The proposal is considered to contrary to the adopted Local Development
Plan 2014. | have taken account of material considerations, including the
Housing in the Countryside Guide and Suppimentary Planning Guidance
relating to the Lunan Valley Catchment Area and to the personal
circumstances of the applicant and the fact that he and his family are currently
residing in the building but find none that would justify departing from the
adopted Development Plan.

Informatives

1

The use of the building as a dwellinghouse shall cease. The applicant should
be aware that the building remains unlawful and therefore a further
application will be required to regularise the building as an agricultural store.
This application should be submitted within six months of the date of this
decision. Failure to do so may result in enforcement action.

Notes

The plans relating to this decision are listed below and are displayed on Perth and
Kinross Council’s website at www.pkc.gov.uk “Online Planning Applications”

page

Plan Reference

16/01937/1
16/01937/2
16/01937/3
16/01937/4
16/01937/5
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REPORT OF HANDLING
DELEGATED REPORT

PROPOSAL.: Erection of a dwellinghouse (in retrospect)

LOCATION: Hillview Kinloch Blairgowrie PH10 6SD

SUMMARY:

This report recommends refusal of the application as the development is
considered to be contrary to the relevant provisions of the Development Plan
and there are no material considerations apparent which justify setting aside
the Development Plan.

DATE OF SITE VISIT: 1 December 2016

SITE PHOTOGRAPHS
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BACKGROUND AND DESCRIPTION OF PROPOSAL

Full planning consent is sought for the erection of a dwellinghouse (in
retrospect) at Hillview, Kinloch, located to the west of Blairgowrie. There is
extensive planning history associated with this site which is considered to be
very relevant to consideration of an application for a house on this site. A
prior notification was granted in April 2012 (12/00544/PN) for the erection of a
general purpose agricultural building. There has also been a previous refusal
on the site for a holiday home (11/01988/IPL) and a withdrawn application for
2 dwellings (05/00703/FUL).

The agricultural building has been erected approximately 10m to the north of
the position indicated in the PN. Therefore the building has not been erected
in the correct location. The applicant's agent sought the Planning Authority's
view on this matter in 2014 and were informed that a further planning
application would be required to regularise the situation. No further application
was received. This matter was discussed with PKC planning enforcement
and the view taken at the time was that it was not in the public interest to
pursue formal enforcement action as there was considered to be limited
planning harm in the revised location given the use of the building for
agricultural purposes.

It is now apparent that the agricultural building has been occupied as a
dwellinghouse and we have subsequently received the retrospective change
of use application. Initially the application was registered as a change of use,
however, following consideration of the planning history of the site by the
Planning Officer it was determined that a retrospective change of use was not
appropriate given the unauthorised location of the building. Whilst the
Planning Authority did not progress formal enforcement action in 2014, the
location of the building remains unlawful and furthermore the planning
circumstances have now changed as the applicant is living in the building and
is seeking consent for a dwellinghouse. As such the use of the building is
also therefore unlawful and the situation requires to be regularised (either via
an approval or potentially through enforcement if refused).

The application as submitted originally was solely for a change of use of the

building to a dwellinghouse. The approval of the application would not also
implicitly authorise the building and therefore the application was not legally

2
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competent and determination of the application would be ultra vires. As such
the description of the application was altered to "Erection of a Dwellinghouse
(in retrospect)" as this is considered to be an accurate description of the
development proposed as is required by Section 32A of the Act and the
Development Management Procedure Regulations. The application was
subsequently re-advertised as required by the Act.

The applicant's agent disputes the revision to the description but given the
facts outlined above it is considered entirely appropriate to revise the
description of the application to ensure that the recommendation on the
application is made based upon the correct legal procedure.

The application site is located on a rising hillside to the north of the A923,
Blairgowrie to Dunkeld public road. The site, which can be viewed from the
public road is open in nature, as part of a wider slope of fields, leading up to a
ridge of trees on top of the slope. There is an existing grouping of buildings
along the A923 and extending northwards, however the application site is
considered to be remote from the established L shaped building group.
Access to the site is proposed from the south west between two existing
properties and onto the A923. The building on the site has a rectangular
footprint and is single storey in scale. A total of 3 bedrooms are located
within, together with two living areas, a kitchen, bathroom and utility area.
The building is located at the northwestern end of the plot with a large parking
and turning area to the south, together with the drainage system. It should
also be noted that the site is located within the Lunan Valley Catchment Area.
The Lochs Clunie and Marlee Site of Special Scientific Interest (SSSI) and
Dunkeld Lochs Special Area of Conservation (SAC) is located approximately
273m to the south of the site.

SITE HISTORY
05/00703/FUL — Erection of 2 dwellinghouses and garages - Withdrawn
11/01766/IPL — Erection of holiday home - Withdrawn

11/01988/IPL Erection of holiday home (in principle) Refused Delegated
Powers

12/00544/PN Erection of agricultural shed — Approved Delegated Powers

PRE-APPLICATION CONSULTATION
Pre application Reference: None

NATIONAL POLICY AND GUIDANCE
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The Scottish Government expresses its planning policies through The
National Planning Framework, the Scottish Planning Policy (SPP), Planning
Advice Notes (PAN), Creating Places, Designing Streets, National Roads
Development Guide and a series of Circulars.

DEVELOPMENT PLAN

The Development Plan for the area comprises the TAYplan Strategic
Development Plan 2012-2032 and the Perth and Kinross Local Development

Plan 2014.
TAYplan Strategic Development Plan 2012 - 2032 - Approved June 2012

Whilst there are no specific policies or strategies directly relevant to this
proposal the overall vision of the Tay Plan should be noted. The vision states
“By 2032 the TAYplan region will be sustainable, more attractive, competitive
and vibrant without creating an unacceptable burden on our planet. The
quality of life will make it a place of first choice, where more people choose to
live, work and visit and where businesses choose to invest and create jobs.”

Perth and Kinross Local Development Plan 2014 — Adopted February
2014

The Local Development Plan is the most recent statement of Council policy
and is augmented by Supplementary Guidance.

The principal policies are, in summary:

Policy PM1A - Placemaking

Development must contribute positively to the quality of the surrounding built
and natural environment, respecting the character and amenity of the place.
All development should be planned and designed with reference to climate
change mitigation and adaption.

Policy PM1B - Placemaking
All proposals should meet all eight of the placemaking criteria.

Policy RD3 - Housing in the Countryside

The development of single houses or groups of houses which fall within the
six identified categories will be supported. This policy does not apply in the
Green Belt and is limited within the Lunan Valley Catchment Area.

Policy EP6 - Lunan Valley Catchment Area

The nature conservation and landscape interest of the Lunan Valley
Catchment Area will be protected and enhanced in accordance with the
criteria set out. Policy RD3: Housing in the Countryside is restricted to
economic need, conversions, or replacement buildings within the Lunan
Valley Catchment Area.

Policy TA1B - Transport Standards and Accessibility Requirements
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Development proposals that involve significant travel generation should be
well served by all modes of transport (in particular walking, cycling and public
transport), provide safe access and appropriate car parking. Supplementary
Guidance will set out when a travel plan and transport assessment is required.

Policy NE1A - International Nature Conservation Sites

Development which could have a significant effect on a site designated or
proposed as a Special Area of Conservation, Special Protection Area or
Ramsar site will only be permitted where an Appropriate Assessment shows
that the integrity of the site will not be adversely affected, there are no
alternative solutions and there are imperative reasons of overriding public

interest.

Policy NE1B - National Designations

Development which would affect a National Park, National Scenic Area, Site
of Special Scientific Interest or National Nature Reserve will only be permitted
where the integrity of the area or the qualities for which it has been designated
are not adversely affected or any adverse impacts are clearly outweighed by
benefits of national importance.

OTHER POLICIES

Housing in the Countryside Guide 2012

Lunan Valley Catchment Area Supplementary Guidance

CONSULTATION RESPONSES
INTERNAL

Contributions Officer — contribution of £6460 required toward education
infrastructure

Local Flood Prevention Authority — no land raising should occur and drainage
details required

Transport Planning — no objection

Environmental Health — comments made relating to potential contamination
but no objection

EXTERNAL

Scottish Water — no response within statutory period
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Scottish Environment Protection Agency — objection initially due to lack of
information on phosphorus mitigation relating to Lunan Valley Catchment
Area. Objection now withdrawn following receipt of additional information.

Scottish Natural Heritage — objection initially due to lack of information on
phosphorus mitigation relating to Lunan Valley Catchment Area and potential
impact on SAC and SSSI. Objection now withdrawn following receipt of
additional information.

REPRESENTATIONS

Two letters of representation have been received both of which support the
application due to the improvement to the visual amenity of the area.

ADDITIONAL STATEMENTS RECEIVED:

APPRAISAL

Sections 25 and 37 (2) of the Town and Country Planning (Scotland) Act 1997
require that planning decisions be made in accordance with the development
plan unless material considerations indicate otherwise. The Development
Plan for the area comprises the approved TAYplan 2012 and the adopted
Perth and Kinross Local Development Plan 2014.

The determining issues in this case are whether; the proposal complies with
development plan policy; or if there are any other material considerations
which justify a departure from policy.

Policy Appraisal

Policy RD3 of the Local Development Plan refers to Housing in the
Countryside. It specifically refers to the requirement for all residential
development in the countryside to comply with relevant Supplementary
Planning Guidance, specifically the Housing in the Countryside Guide 2012.
The guide outlines a number of categories upon which development will be

6
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assessed against. Policy TA1B in relation to transportation, PM3
infrastructure contributions, PM1A and B placemaking are also relevant in the
consideration of this application. Furthermore policy EP6 applies which
relates to development within the Lunan Valley Catchment Area.

Principle/Housing in the Countryside

In this particular instance, given the location of the site within the Lunan Valley
Catchment Area, the development of housing in the countryside is restricted
to category 3- economic need and category 5 - renovation or replacement of
buildings as outlined within Policy EP6 of the LDP.

It is considered that the proposed site fails to comply with any of the accepted
categories of development within the Housing in the Countryside Guide. (3)
New Houses in the Open Countryside (economic need) and (5) Conversion or
Replacement of Redundant Non Domestic Buildings. An assessment of the
proposal under category 5 is outlined below as this is considered to be the
most relevant sections of the policy in this instance.

For the avoidance of any doubt on this issue, even if this site was located
outwith the Lunan Valley Catchment Area the site fails to adhere to any of the
other categories of development within the Housing in the Countryside Guide
as it is remote from the adjacent building group, is not an infill site and is not a
brownfield site. An assessment under category 3 and 5 are outlined below.

Cate o 5- Conversion or Re lacement of Redundant Non Domestic
Buildings

The applicant initially sought to apply for the building as a conversion of an
existing agricultural building under category 5 of the Housing in the
Countryside Guide. This allows for the conversion of redundant non domestic
buildings. Category 5 makes it clear that the conversion of non domestic
buildings refers to "redundant, traditional building complexes such as farm
steadings". It makes no reference to the conversion of more modern recently
erected agricultural buildings.

No information has been submitted by the applicant relating to the building
being redundant. The policy states that a building will be classed as
redundant where it "has not been in use for a considerable number of years,
is no longer fit for purpose or is unsuited to the restructuring needs of the farm
necessary to ensure a viable farm business". According the Building
Standard's records, a warrant for the building was approved in January 2013
and works commenced on 21 May 2014. Therefore the building has been in
place for less than 3 years. Given how recently the building was erected and
the lack of any evidence on the redundancy of the building | do not consider
the conversion of the building to meet the requirements of category 5. There
is no evidence to suggest that the building is no longer fit for purpose and
given how recently it was erected | cannot see a situation where any evidence
of this could be looked upon favourably. In my view, category 5 of the guide
has been worded to avoid situations where an individual can erect an
agricultural building under prior notification and then apply to convert it into a

7
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dwelling a few years later. Furthermore the building is not of traditional form
as required by the wording of this category.

It would appear from the history of the application site that the applicant has
been seeking to erect a dwelling on this site for a number of years. The
evidence also appears to suggest that the applicant erected an "agricultural
building" under the prior notification procedure in order to apply for a
conversion at a later date, to circumvent planning policy on this site. It was
also noted from review of the planning history that the applicant for the prior
notification submission stated that the site formed part of an agricultural
holding but that the application form for this submission states that the site is
not an agricultural holding. The applicant's agent was asked to clarify this but
no response has been received to date. Given the view outlined above | do
not intend to investigate this further. Therefore the proposal fails to meet any
of the criteria contained with category 5 relating to the conversion of non
domestic buildings.

Cate o 3 - Economic Need

No evidence of any economic need for a dwelling in this location or
association with an existing or proposed economic activity has been identified
within the submission, as such the proposal is contrary to the criteria
contained within category 3 of the guide where it refers to economic need.

As such, overall the application is not considered to comply with the relevant
Housing in the Countryside categories and is therefore contrary to Policy RD3
of the LDP.

Lunan Valley Catchment Area/Drainage

The site is located within the Lunan Valley Catchment Area where policy EP6
of the LDP applies and refers to the Dunkeld-Blairgowrie Lochs Special Area
of Conservation (SAC) and the Lochs Clunie and Marlee Site of Special
Scientific Interest (SSSI). Policy NE1A and B are therefore relevant and seek
to ensure that development does not have a significant effect or adversely
affect the qualities for which the areas have been designated. The Lunan
Valley Area Dunkeld Supplementary Guidance is also relevant. This states
that the Council will protect the nature conservation and landscape interests of
the catchment area. It states that there will be a presumption against built
development, except within settlements, for renovations or alteration to
existing buildings and developments necessary to economic need amongst
others. In this case the site is not within a settlement and no economic need
has been demonstrated. The policy does allow for renovations or alterations
to an existing building, however in this case, as outlined above, an
assessment of the proposal under the conversion category of the Housing in
the Countryside Guide has been undertaken and the development fails to

comply with this part of Policy RD3.

The policy goes on to state that total phosphorus from built development must
not exceed the current level permitted by existing discharge consents and the

8
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current contribution level from built development within the rural area of the
catchment to ensure the protection of the SAC and SSSI. It requires all
applicants to submit details of the method of phosphorus mitigation with the
application. SNH and SEPA have been consulted on the application and have
objected due to the lack of information submitted regarding phosphorus
calculations. The submission indicates that the applicant intends to upgrade
the current septic tank to a bio disc system and provides some detail on the
type of discharge. The submission did not provide any further detail in relation
to the requirements of policy EP6 of the LDP. Further information was
subsequently submitted by the applicant's agent detailing the phosphorus
mitigation and SNH and SEPA have now withdrawn their objection relating to
the impact on the Lunan Valley Catchment Area.

SEPA have also expressed concern regarding the position of the foul
soakaway as it is very close to a field drain. The soakaway requires to be
located at least 10m from any drain.

Design, Scale and Layout

Policy PM1A and B refer to placemaking and require new development to
contribute to the surround built and natural environment and to respect its
surroundings in terms of appearance, height and scale. In this instance the
rising hillside to the rear does provide some landscape backdrop to the
building, however the building is clearly remote from the existing building
group and in my view this results in the building being prominent when viewed
from the public road. Nevertheless the erection of a building on this site,
albeit slightly lower down the hill was allowed through the prior notification
procedure and as such | do not consider the proposal to be contrary to policy
PM1A and B.

Residential Amenity

Given how remote the site is from neighbouring dwellings | do not consider it
to create any issues relating to overshadowing or overlooking to neighbouring
properties. Overall | consider the development not result in any overriding
concerns relating to residential amenity.

Developer Contributions

The Developer Contributions Supplementary Guidance requires a financial
contribution towards increased primary school capacity in areas where a
primary school capacity constraint has been identified. A capacity constraint is
defined as where a primary school is operating, or likely to be operating
following completion of the proposed development and extant planning
permissions, at or above 80% of total capacity.

This proposal is within the catchment of Newhill Primary School which is
considered at capacity currently and therefore a contribution of £6460 is
required. The applicant has indicated that they wish to pay the contribution
upfront.
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There is no requirement for a contribution towards transportation infrastructure
in this instance.

Access

The site is served by an existing private access which links to the A923 public
road. The access is considered to be appropriate and accords with the
requirements of Policy TA1B of the LDP. Transport Planning have offered no
objection.

Personal Circumstances

It is noted that the applicant currently resides in this building with his family
and is seeking to regularise a currently unauthorised situation and that some
sympathy for the applicant could be given. In my view it would appear that the
applicant may have known the circumstances which would be faced should he
occupy the agricultural building as a dwelling. The Council has email
correspondence to the applicant's original agent making it clear that the
agricultural building had been erected not in accordance with the details
outlined in the PN and that a planning application to regularise the location of
the agricultural building would be required. No application was ever received
for the new location and instead the applicant chose to occupy the building for
residential purposes without obtaining planning consent.

It would appear that this application is an attempt to circumvent planning
policy given the history of refusals for new development on this site in 2011
and the withdrawl of an application in 2005 for two houses. It is also noted
that the applicant has applied for planning consent for housing elsewhere in
Perth and Kinross and therefore should have some knowledge of the planning
system and when planning consent is required. | therefore have little
sympathy for the applicant's current situation. Whilst case law does
demonstrate that personal circumstances can be considered in the
determination of a planning application, | do not consider the personal
circumstances, given the matters outlined above, to outweigh the fact that the
proposal is contrary to the Local Development Plan.

Conclusion

In conclusion, the application must be determined in accordance with the
adopted Development Plan unless material considerations indicate otherwise.
In this respect, the proposal is considered to contrary to the adopted Local
Development Plan 2014. | have taken account of material considerations,
including the Housing in the Countryside Guide and Supplementary Planning
Guidance relating to the Lunan Valley Catchment Area and to the personal
circumstances of the applicant and the fact that he and his family are currently
residing in the building but find none that would justify departing from the
adopted Development Plan. On that basis the application is recommended for
refusal. As such the applicant should cease occupation of the building as a
residential dwelling and return it to agricultural storage and seek consent to
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have the unauthorised location regularised through a separate planning
application.

APPLICATION PROCESSING TIME

The recommendation for this application has been made outwith the statutory
period due to the requirement to re-advertise the application due to the

amended description.

LEGAL AGREEMENTS

None required.

DIRECTION BY SCOTTISH MINISTERS

Application requires to be referred to Scottish Ministers if approved due to
objection from SEPA and SNH who are statutory consultees.

RECOMMENDATION

Refuse the application

Reasons for Refusal

1 The proposal is contrary to Policy RD3 of the Local Development Plan
2014 and the Council's Housing in the Countryside Guide 2012, which is
limited to category 3 - economic need and category 5 - conversions and
replacements in the Lunan Valley Catchment Area. No economic need for the
house has been identified as required by category 3 and the building is not of
traditional character, has not been in place for a number of years and no
evidence has been submitted that the agricultural building is now redundant
as required by category 5.

Justification

1 The proposal is considered to contrary to the adopted Local
Development Plan 2014. | have taken account of material
considerations, including the Housing in the Countryside Guide and
Supplmentary Planning Guidance relating to the Lunan Valley
Catchment Area and to the personal circumstances of the applicant and
the fact that he and his family are currently residing in the building but
find none that would justify departing from the adopted Development
Plan.

Informatives
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1  Thé use of the building as a dwellinghouse shall cease. The applicant
should be aware that the building remains unlawful and therefore a
further application will be required to regularise the building as an
agricultural store. This application should be submitted within six
months of the date of this decision. Failure to do so may result in
enforcement action.

Procedural Notes

Not Applicable.

PLANS AND DOCUMENTS RELATING TO THIS DECISION

16/01937/1
16/01937/2
16/01937/3
16/01937/4
16/01937/5

Date of Report 27.01.2017
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o |If the Council had concerns about the position or use of the building, then it would have been appropriate

to raise these concerns during the construction period or prior to issuing a completion certificate.

e The Council has allowed Mr Burke to lodge the present application before going on to validate it, incur
planning fees and pay Council Tax for domestic use of the property. It is wholly unreasonably for the
Council to seek to change their position on the matter and require Mr Burke to seek planning permission

for erection of a dwellinghouse.

e As outlined above, the Council has no grounds to seek to alter the description of the application on a
unilateral basis.

¢ The Council's lack of consistency on the matter has caused Mr Burke significant distress. Mr Burke and
his family currently reside in the building and if the Council were to prevent residential use of the building in
the future, Mr Burke and his family would be rendered homeless.

e As a member of the Gypsy/Traveller community, the Council and its staff are under a duty, in terms of the
Equality Act 2010, to eliminate discrimination, advance equality of opportunity and foster good relations
between people with a protected characteristic and people without. In respect of Mr Burke's application, the
planning, enforcement and building control departments have fallen short in this duty due to a distinct lack
of joined-up advice (as outlined above). As a result of this failure, Mr Burke's application has been

significantly prejudiced and he now stands to lose his home.

e The Gypsy/Traveller Strategy for Perth and Kinross 2013 — 2018 sets out that its purpose is to ‘improve
and sustain community relations through action that can be supported by all parties (individuals, politicians,
public authorities, representative organisations, Gypsy/Travellers and local communities) and in a manner
underpinned by improved communication, respect and understanding’. With regard to Mr Burke's
application, the aim of the strategy has not been met. A glaring example of this being in the weeks prior to
determination of the application, Mr Burke's agent contacted the case officer on more than one occasion to
arrange a meeting to discuss matters (which requests were also supported by a local councillor) only for
these to be declined by the case officer and a refusal notice issued directly.

We would be most grateful if you would in the first instance acknowledge receipt of this letter as a formal complaint

by Mr Burke and look forward to receiving a response in early course.

Yours faithfull

On behalf of Brodies LLP
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4(i)(b)

TCP/11/16(471)

TCP/11/16(471) — 16/01937/FLL — Erection of a
dwellinghouse (in retrospect) , Hillview, Kinloch,
Blairgowrie, PH10 6SD

PLANNING DECISION NOTICE (included in

applicant’s submission, see pages 29-30)

REPORT OF HANDLING(included in applicant’s

submission, see pages 31-42)

REFERENCE DOCUMENTS
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2954 Change of Use from Agricultural Building to Dwelling House (in Retrospect),
Hillview, Kinloch, Blairgowrie PH10 6SD
Planning Ref: 16/01937/FLL

Supporting Statement

The above Application is retrospective, to change the use of the existing building to a dwelling
house. The building was initially designed to facilitate ease of conversion to a house at a later
date, should Planning Permission for a change of use be considered acceptable. However, the
Applicant was approached and asked if he would be prepared to sell his house privately. This
accelerated the conversion of this building, to provide alternative accommodation for the
Applicant and his family.

The conversion appears to comply with a number of the policies contained in the current Local
Plan. Particularly relevant to this Application is Policy RD3 : Housing in the Countryside. This
advises that the Council will support proposals for the creation of a dwelling, through conversion,
which complies with at least one of the stated categories. As can be seen from the drawings,
the building is already in existence and forms part of an existing building group. Policy RD3(A).
The conversion of redundant non-domestic buildings, may also be relevant. The Policy also
advises that housing in the Lunan Valley catchment area is limited to economic need,
conversions, or replacement buildings. As the Policy also states that no development must
result in an adverse affect on the Dunkeld/Blairgowrie Loch system, a separate drainage
analysis is included.

Drainage

Policy EP6 : Lunan Valley Catchment Area requires that any new proposal will have no adverse
impact on the environmental assets of the area. At present, the existing building is served by a
Klargester BA Biodisc. This is then connected into a soakaway. It was felt that the drainage
systems in the area could be improved, by the replacement on existing cess pit system, currently
serving a four bedroom house, Chestnut View, to the west. The position of this house is shown
on the attached location plan. The intention is to replace this cess pit with a Klargester BA
Biodisc, as recommended by the manufacturers, as this greatly assists phosphorous reduction.

Summary

To summarise, Scottish Planning Policy identify that Planning Authorities need to adopt a flexible
approach to ensure any change in circumstances are accommodated for new opportunities to be
realised. As can be seen from the figures supplied by the Biodisc Manufacturer, there is a

considerable betterment of the existing drainage systems in the area, should this Application be
approved.

LJR+H 17 November 2016
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4(i)(c)

TCP/11/16(471)

TCP/11/16(471) — 16/01937/FLL — Erection of a
dwellinghouse (in retrospect) , Hillview, Kinloch,
Blairgowrie, PH10 6SD

REPRESENTATIONS
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Memorandum

To Development Quality Manager From Regulatory Service Manager

Your ref PK16/01937/FLL Our ref LJ

Date 24 November 2016 Tel No (4)75248

The Environment Service Pullar House, 35 Kinnoull Street, Perth PH1 5GD

Consultation on an Application for Planning Permission

PK16/01937/FLL RE: Change of use from agricultural building to dwellinghouse (in
retrospect) Hillview Kinloch Blairgowrie PH10 6SD for Mr George Burke

| refer to your letter dated 17 November 2016 in connection with the above application and
have the following comments to make.

Contaminated Land (assessment date — 24/11/2016)

Recommendation

The application is for change of use from an agricultural building to a dwellinghouse in
retrospect. Agricultural buildings can have contamination issues, for example from spills or
leaks of chemicals stored or from machinery. In this instance as the agricultural building has
only been there for a relatively short period of time the risk of contamination is reduced.
However the applicant should satisfy themselves that the site is suitable for an end use of
residential with garden.
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Comments to the Development Quality Manager on a Planning Application

Planning 16/01937/FLL Comments | Euan McLaughlin
Application ref. provided
by
Service/Section Strategy & Policy Contact Development Negotiations
Details Officer:

Euan MclLaughlin

Description of
Proposal

Change of use from agricultural building to dwellinghouse (in retrospect)

Address of site

Hillview, Kinloch, Blairgowrie, PH10 6SD

Comments on the
proposal

NB: Should the planning application be successful and such permission
not be implemented within the time scale allowed and the applicant
subsequently requests to renew the original permission a reassessment
may be carried out in relation to the Council’s policies and mitigation
rates pertaining at the time.

THE FOLLOWING REPORT, SHOULD THE APPLICATION BE
SUCCESSFUL IN GAINING PLANNING APPROVAL, MAY FORM THE
BASIS OF A SECTION 75 PLANNING AGREEMENT WHICH MUST BE
AGREED AND SIGNED PRIOR TO THE COUNCIL ISSUING A PLANNING
CONSENT NOTICE.

Primary Education

With reference to the above planning application the Council Developer
Contributions Supplementary Guidance requires a financial contribution
towards increased primary school capacity in areas where a primary school
capacity constraint has been identified. A capacity constraint is defined as
where a primary school is operating, or likely to be operating following
completion of the proposed development and extant planning permissions, at
or above 80% of total capacity.

This proposal is within the catchment of Newhill Primary School.

Recommended
planning
condition(s)

Summary of Requirements

Education: £6,460 (1 x £6,460)

Total: £6,460

Phasing

It is advised that payment of the contribution should be made up front of
release of planning permission. This is a retrospective application and the

property is already being occupied therefore the use of a Section 75
Agreement would not be appropriate.

Recommended Payment
informative(s) for
applicant Before remitting funds the applicant should satisfy themselves that the

—
D
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payment of the Development Contributions is the only outstanding
matter relating to the issuing of the Planning Decision Notice.

Methods of Payment
On no account should cash be remitted.
Scheduled within a legal agreement

This will normally take the course of a Section 75 Agreement where either
there is a requirement for Affordable Housing on site which will necessitate a
Section 75 Agreement being put in place and into which a Development
Contribution payment schedule can be incorporated, and/or the amount of
Development Contribution is such that an upfront payment may be
considered prohibitive. The signed Agreement must be in place prior to the
issuing of the Planning Decision Notice.

NB: The applicant is cautioned that the costs of preparing a Section 75
agreement from the applicant’'s own Legal Agents may in some instances be
in excess of the total amount of contributions required. As well as their own
legal agents fees, Applicants will be liable for payment of the Council's legal
fees and outlays in connection with the preparation of the Section 75
Agreement. The applicant is therefore encouraged to contact their own Legal
Agent who will liaise with the Council’s Legal Service to advise on this issue.

Other methods of payment

Providing that there is no requirement to enter into a Section 75 Legal
Agreement, eg: for the provision of Affordable Housing on or off site and or
other Planning matters, as advised by the Planning Service the
developer/applicant may opt to contribute the full amount prior to the release
of the Planning Decision Notice.

Remittance by Cheque

The Planning Officer will be informed that payment has been made when a
cheque is received. However this will require a period of 14 days from date of
receipt before the Planning Officer will be informed that the Planning Decision
Notice may be issued.

Cheques should be addressed to ‘Perth and Kinross Council’ and forwarded
with a covering letter to the following:

Perth and Kinross Council

Pullar House

35 Kinnoull Street

Perth

PH15GD

Bank Transfers

All Bank Transfers should use the following account details;
Sort Code: 834700
Account Number: 11571138

Education Contributions
For Education contributions please quote the following ledger code:
1-30-0060-0001-859136

N
N
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Direct Debit
The Council operate an electronic direct debit system whereby payments may
be made over the phone.
To make such a payment please call 01738 475300 in the first instance.
When calling please remember to have to hand:

a) Your card details.

b) Whether it is a Debit or Credit card.

c¢) The full amount due.

d) The planning application to which the payment relates.

e) If you are the applicant or paying on behalf of the applicant.
f) Your e-mail address so that a receipt may be issued directly.

Indexation

All contributions agreed through a Section 75 Legal Agreement will be linked
to the RICS Building Cost Information Service building Index.

Accounting Procedures

Contributions from individual sites will be accountable through separate
accounts and a public record will be kept to identify how each contribution is
spent. Contributions will be recorded by the applicant’s name, the site
address and planning application reference number to ensure the individual
commuted sums can be accounted for.

Date comments
returned

25 November 2016

—
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Comments for Planning Application 16/01937/FLL

Application Summary

Application Number: 16/01937/FLL

Address: Hillview Kinloch Blairgowrie PH10 6SD

Proposal: Change of use from agricultural building to dwellinghouse (in retrospect)
Case Officer: John Williamson

Customer Details
Name: Miss Kirsty Walker
Address: Chestnut View, Kinloch, Blairgowrie PH10 6SD

Comment Details

Commenter Type: Member of Public

Stance: Customer made comments in support of the Planning Application

Comment Reasons:

Comment:| believe this application will be of benefit and enhance the area and I fully approve with
this application
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INVESTOR IN PEOPLE

Scottish Natural Heritage
Dualchas Nadair na h-Alba

All of nature for all of Scotland
Nadar air fad airson Alba air fad

Mr Nick Brian

Development Quality Manager
Perth and Kinross Council
Pullar House

35 Kinnoull Street

PERTH

PH1 5GD

7 December 2016

Our ref:  SIT/SAC/Dunkeld-Blairgowrie Lochs/ASS
SIT/SSSI/Lochs Clunie and Marlee/ASS

Your ref: 16/01607/FLL
Dear Mr Brian
Town and Country Planning (Scotland) Act 1997

Change of use from agricultural building to dwellinghouse (in retrospect), Hillview,
Kinloch, Blairgowrie, PH10 6SD

Thank-you for your consultation of 17 November seeking our comments in respect of the
above planning application.

Summary

This proposal could be having serious impacts on the protected features of the Dunkeld-
Blairgowrie Lochs Special Area of Conservation (SAC) and Lochs Clunie and Marlee Site of
Special Scientific Interest (SSSI) due to nutrient enrichment of the lochs as a result of foul
drainage from the property. We, therefore, object to this proposal until further information is
provided. This will enable us to carry out an appraisal of these effects and help you determine
this proposal.

Appraisal of the Impacts of the proposal and advice

Dunkeld-Blairgowrie Lochs Special Area of Conservation (SAC)

The proposed development lies within the catchment of the Dunkeld-Blairgowrie Lochs SAC.
The site’s status means that the requirements of the Conservation (Natural Habitats, &c.)
Regulations 1994 (the “Habitats Regulations”), as amended, apply. A summary of Scottish
Government policy can be found on our website: (http://www.snh.gov.uk/docs/A423286.pdf).

In our view, this proposal is likely to have a significant effect on the clearwater lochs, slender
naiad and mire interests of the SAC. This type of water body, and the slender naiad, are now
rare and threatened in the UK as a result of nutrient enrichment from man-made sources,
including housing developments and agriculture. Consequently, Perth and Kinross Council is
required to carry out an appropriate assessment in view of the site’s conservation objectives

Scottish Natural Heritage, Battleby, Redgorton, Perth, PH1 3EW
Tel 01738 444177 Fax 01738 45 8611 www.snh.org.uk
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for its qualifying interests. To help you do this, we propose to carry out an appraisal to inform
your appropriate assessment.

To enable us to carry out this appraisal, the following information is required:

e As per the Supplementary Guidance for the Dunkeld-Blairgowrie Lochs SAC,
http://www.pkc.gov.uk/CHttpHandler.ashx?id=37576&p=0 the applicant is required to
provide phosphorus mitigation calculations to demonstrate that the total phosphorus
loading from the existing property can be reduced by at least 125% of the phosphorus
loading likely to be generated by the new development (PolicyEP6)

Annex 1 contains full details and reasoning of these requirements.

If you are minded to grant planning permission against our advice, you should notify
the Scottish Ministers.

European Protected Species — Slender Naiad

Please note that Slender Naiad is also a European Protected Species (EPS), and is therefore
afforded further protection under the Habitats Regulations. Further information is available on
our website http://www.snh.gov.uk/protecting-scotlands-nature/species-licensing/european-
species-licensing/

Lochs Clunie & Marlee SSSI

The lochs and associated botanical interest of the SSSI are also likely to be adversely
affected by the proposal for the reasons outlined above for the SAC interest.

The contact for this consultation is Nicki Mcintyre, email nicki.mcintyre@snh.gov.uk or
telephone 01738 458591.

| would be grateful if you could let us know of your Council’s decision in due course or of any
further changes to the proposal which would be relevant to our interests.

Yours sincerely

(via email)

Gavin Clark
Operations Manager

Tayside and Grampian
Gavin.clark@snh.gov.uk
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Annex 1 - SNH Appraisal of the Proposals

Appraisal of the likely impacts to the Dunkeld-Blairgowrie Lochs Special Area of
Conservation (SAC)

Information regarding the SAC qualifying features and Conservation Objectives are available
on the Sitelink section of our website at http://gateway.snh.gov.uk/sitelink/index.jsp.

Dunkeld-Blairgowrie Lochs SAC

The site’s SAC status means that the requirements of the Conservation (Natural Habitats, &c.)
Regulations 1994 as amended, (the ‘Habitats Regulations’) apply. Further details of the
legislative requirements can be found at: http://www.snh.gov.uk/docs/A423286.pdf.

The proposal is not directly connected with, or necessary to, conservation management of the
site.

This is a retrospective application for the conversion of an agricultural building to a
dwellinghouse. The mitigation for the development will see the cesspit at Chestnut View, a
remote property, upgraded.

The planning application does not provide the phosphorous mitigation calculations required
under EP6, therefore, in our view, as Hillview is already being occupied by the applicant, this
proposal is likely to be having a significant effect on the qualifying interests of the site. As a
consequence, Perth and Kinross Council is required to undertake an appropriate assessment
in view of the site’s conservation objectives for its qualifying interests.

Itis likely that the proposal is currently having a significant indirect effect on the qualifying
interests of the SAC due to the increase in phosphorus released into the catchment.
Eutrophication, which leads to deterioration in water quality, has been an issue in these lochs
for a considerable length of time. These problems result in higher pH, phosphate and nitrate
levels and increased turbidity through suspended algal growth. The combination of these factors
leads to decreased water clarity and reduced photosynthesis, resulting in a serious decline in the
botanical interest of the SAC, including the slender naiad population. Slender naiad monitoring
in September 2007 found a healthy slender naiad population in Loch of the Lowes, two plants
in Marlee Loch and none in Lochs Craiglush, Butterstone and Clunie, overall, a considerable
crash in population from the 2004 survey. The plant was monitored this year, and, whilst we
do not have the full results as yet, it is our understanding that the position has further
deteriorated with no plants being found in any of the lochs. Any further increase in the
phosphorus loading to the lochs further reduces any chance of the slender naiad population
recovering.

Research work by the Scottish Environment Protection Agency (2004) and Edinburgh
University (2005) has demonstrated that the two most significant contributions to the
increased phosphorus loads in the catchment are run-off from agricultural land and septic
tanks. To address this issue we introduced a catchment management scheme in 2004 to
reduce phosphate pollution from farming. Due to reductions of run-off from agricultural land
the lochs showed early signs of recovery, however, recent excessively wet winters have
reversed this trend, demonstrating how fragile the recovery had been.

Nutrient enrichment arising from the foul drainage associated with housing tends to be long
lasting and difficult to reverse. lItis, therefore, essential that any proposed development
demonstrates that there would be no net increase in phosphorus loading to the lochs. The
drainage strategy for this development is currently increasing the phosphorous loading to the
catchment, if Chestnut View is not upgraded to an appropriate drainage strategy this
unacceptable impact to the SAC will continue.
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Comments to the Development Quality Manager on a Planning Application

Niall Moran

Planning 16/01937/FLL Comments

Application ref. provided by

Service/Section Transport Planning Contact
Details

Description of
Proposal

Change of use from agricultural building to dwellinghouse (in retrospect)

Address of site

Hillview
Kinloch
Blairgowrie
PH10 6SD

Comments on the
proposal

Insofar as the Roads matters are concerned | do not object to the proposed

change of use.

Recommended
planning
condition(s)

Recommended
informative(s) for
applicant

Date comments
returned

7 December 2016

N
I
()
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SE PAP

Scottish Environment
Protection Agency

Ouir ref: PCS/150087
Your ref: 16/01937/FLL

John Williamson If telephoning ask for:
Perth and Kinross Council Silvia Cagnoni-Watt
Pullar House

35 Kinnoull Street 8 December 2016
Perth

PH1 5GD

By email only to: DevelopmentManagement@pkc.gov.uk
Dear Mr Williamson

Town and Country Planning (Scotland) Acts

Planning application: 16/01937/FLL

Change of use from agricultural building to dwellinghouse (in retrospect)
Hillview Kinloch Blairgowrie PH10 6SD

Thank you for your consultation email which SEPA received on 17 November 2016. We
understand that you have consulted SEPA due to the development being in the Lunan Valley
Catchment area.

Advice for the planning authority

We object to this planning application on the grounds of lack of information. We will review this
objection if the issues detailed in Section 1 below are adequately addressed.

1. Phosphorous mitigation

1.1 The updated Lunan Valley Area Dunkeld — Blairgowrie Lochs Special Area of Conservation
supplementary guidance (SG) was adopted in October 2016. The SG requires that
information is submitted with Full or Approval of matters specified by condition (AMM)
planning applications for new developments to provide details of proposed phosphorous (P)
mitigation

1.2 The reason for this is to ensure that development accords with Local Development Plan
Policy EP6: Lunan Valley Catchment Area which requires that total phosphorous from built
development must not exceed the current level, to ensure no reduction in water quality in
the Lunan Lochs due to the fact that the catchment has an issue with elevated nutrient
levels. Given that this application does not provide any details of required P mitigation we
object to this application due to lack of information.

1.3  In addition, looking at the site plan the foul soakaway appears to be very close to a field
drain. Any soakaway should be at least 10 metres from any drain. We need to see this
demonstrated in site plan.

Bob Downes Broxden Business Park,
Lamberkine Drive, Perth, PH1 1RX
MARTE ™ tel 01738 627989 fax 01738 630997

Qo4 Terry A Hearr1 2 1www.sepa.org.uk - customer enquiries 03000 99 66 99
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Detailed advice for the applicant

2,

2.1

3.1

3.2

Phosphorous mitigation

Relevant information with regards forms of phosphorous mitigation proposals are contained
within the SG. We recommend that the applicant contacts the SEPA Local Regulatory team
for further information (see details in section 4 below).

The Water Environment (Controlled Activities) (Scotland) Regulations 2011
(as amended)

The applicant should be aware that they will need to apply for a licence under The Water
Environment (Controlled Activities) (Scotland) Regulations 2011 (as amended (CAR)) for
the discharge of foul effluent from the development. It should also be noted that any
mitigating property will also require authorisation from us under CAR. Contact should be
made with the Perth Regulatory Team, details below, regarding this issue.

The provision of phosphorous mitigation to ensure that total phosphorous from built
development does not exceed the current level is a separate issue to the CAR licence. The
approval of submitted phosphorus mitigation details through the planning process is
therefore made without prejudice to any CAR licence application and does not infer that the
CAR licence application(s) will be approved. Conversely it is at the applicant’'s commercial
risk if the CAR license application is progressed in advance of approval of P mitigation
details.

Requlatory advice for the applicant

4,

41

Regulatory requirements

Details of regulatory requirements and good practice advice for the applicant can be found
on the Regulations section of our website. If you are unable to find the advice you need for
a specific regulatory matter, please contact a member of the regulatory team in your local
SEPA office at:

Broxden Business Park, Lamberkine Drive, PERTH, PH1 1RX, Tel: 01738 627989

If you have any queries relating to this letter, please contact me by telephone on 01786 452430 or
e-mail at planning.se@sepa.org.uk.

Yours sincerely

Silvia Cagnoni-Watt
Senior Planning Officer
Planning Service

ECopy to: Michael Rogers, LIR+H Architects, admin@]jrh.co.uk ;
Copy to: Mr George Burke, Hillview, Kinloch, Blairgowrie, PH10 6SD

.?:o.m'sh @
Lving Bob Downes Broxden Business Park,
gunc.f(miu UKAS Lamberkine Drive, Perth, PH1 1RX
MAers tel 01738 627989 fax 01738 630997

oo ey Hearn1 22\1WW.sepa.org.uk «» customer enquiries 03000 99 66 99
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Disclaimer

This advice is given without prejudice to any decision made on elements of the proposal regulated by us, as
such a decision may take into account factors not considered at this time. We prefer all the technical
information required for any SEPA consents to be submitted at the same time as the planning or similar
application. However, we consider it to be at the applicant's commercial risk if any significant changes
required during the regulatory stage necessitate a further planning application or similar application and/or
neighbour notification or advertising. We have relied on the accuracy and completeness of the information
supplied to us in providing the above advice and can take no responsibility for incorrect data or
interpretation, or omissions, in such information. If we have not referred to a particular issue in our response,
it should not be assumed that there is no impact associated with that issue. For planning applications, if you
did not specifically request advice on flood risk, then advice will not have been provided on this

issue. Further information on our consultation arrangements generally can be found on our website planning

pages.

@ Perth Strathearn House
Bob Downes Broxden Business Park,
UKAS Lamberkine Drive, Perth, PH1 1RX
M tel 01738 627989 fax 01738 630997
001 Terry AHearn

gww.sepa.org.uk «» customer enquiries 03000 99 66 99
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Comments to the Development Quality Manager on a Planning Application

Deniz McAndrew

Planning 16/01937/FLL Comments
Application ref. provided by
Service/Section Contact

TES — Flooding Details

Description of
Proposal

Change of use from agricultural building to dwellinghouse (in retrospect)

Address of site

Hillview Kinloch Blairgowrie PH10 6SD for Mr George Burke

Comments on the
proposal

The site entrance is within close proximity to the SEPA 1 in 200 surface water
flood maps therefore, we would advise no land raising at this point.

Details of drainage should be supplied for our records.

Recommended
planning
condition(s)

DRO1

Recommended
informative(s) for
applicant

Date comments
returned

N
N
n
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Comments for Planning Application 16/01937/FLL

Application Summary

Application Number: 16/01937/FLL

Address: Hillview Kinloch Blairgowrie PH10 6SD
Proposal: Erection of a dwellinghouse (in retrospect)
Case Officer: John Williamson

Customer Details
Name: Mr Isaac Mckenzie
Address: Springfield house, Kinloch, Blairgowrie Ph10 6sd

Comment Details

Commenter Type: Neighbour

Stance: Customer made comments in support of the Planning Application

Comment Reasons:

Comment:After viewing the planning application and viewing the development | can confirm that |
believe mr George Burke has indeed improved what was previously unused land and the area
now benefits from the pleasent house that has been built upon what was previously an eyesore to
the hamlet of Kinloch.

His planning applications have my full support as | am sure is in common with the rest of the local
community having spoken to my neighbours
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